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1. IDENTITY OF PETITIONER 

DAVID CHARLES MAIER requests the relief designated 

in Part 2 of this Petition. 

2. STATEMENT OF RELIEF SOUGHT 

Mr. Maier seeks review of an Unpublished Opinion of Di-

vision III of the Court of Appeals dated March 8, 2022.  (Appen-

dix “A” 1-29) 

3. ISSUES PRESENTED FOR REVIEW 

1. Did the trial court and Court of Appeals improperly ap-

ply the “opening the door” doctrine in contravention of Mr. 

Maier’s rights under the Fifth and Fourteenth Amendments to the 

United States Constitution and Const. art I, §§ 3 and 9?  

2. When a superior court determines, during the course of 

a pandemic, to restart jury trials in the county, can a Supreme 

Court Order deprive an accused of the benefits and/or protections 

of the time-for-trial rule (CrR 3.3)? 
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4. STATEMENT OF THE CASE 

David Charles Maier was convicted of taking a motor vehicle 

without permission in the second degree, theft of a motor vehicle 

and attempting to elude a pursuing police vehicle on August 14, 

2020.  

While being pursued Mr. Maier was involved in a colli-

sion. He was injured and transported to Central Washington Hos-

pital in Wenatchee. Deputy Norton, the arresting officer, had a 

conversation with him the next day in the hospital. (CP 4; Sco-

ville RP 388, ll. 8-22; RP 390, l. 18 to RP 391, l. 8; RP 422, ll. 3-

21; RP 423, l. 23 to RP 424, l. 7; RP 436, l. 25 to RP 437, l. 1) 

A CrR 3.5 hearing was conducted on January 26, 2021. 

The hearing only addressed statements made by Mr. Maier on 

the patrol car dashcam video. It did not involve the conversation 

with Deputy Norton at the hospital. (CP 360; Scoville RP 265, l. 

19 to RP 278, l. 24) 
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Deputy Norton testified at trial on direct. During cross-ex-

amination of the deputy Mr. Maier asked a question concerning 

the conversation that he and the deputy had in the hospital. The 

particular question involved how the deputy had identified Mr. 

Maier. The State claimed that this opened the door to the rest of 

the conversation. The Court granted the State’s request. (Scoville 

RP 436, l. 25 to RP 437, l. 21; RP 445, l. 16 to RP 446, l. 10; RP 

450, ll. 4-8) 

On Deputy Norton’s redirect he testified that the conver-

sation with Mr. Maier involved an active warrant; how he was 

going to get back to Bellingham; the facts concerning the inci-

dent at Mega Auto Sales; and admissions made by Mr. Maier 

concerning the taking of the vehicle, including details of the pur-

suit. (Scoville RP 454, l. 4 to RP 455, l. 1) 

The State, in closing argument, relied significantly upon 

Deputy Norton’s redirect testimony about his discussions with 

Mr. Maier in the hospital. (Scoville RP 493, ll. 17-23) 
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Mr. Maier’s arrest, incarceration, and trial occurred during 

the course of the pandemic in 2020. During that time period the 

Supreme Court entered numerous orders involving trial court 

proceedings. ORDER NOs. 25700-B-602 (March 4, 2020); 

25700-B-625 (May 28, 2020); 25700-B-626 (May 29, 2020) 

25700-B-631 (June 18, 2020); 25700-B-642 (September 10, 

2020); and 25700-B-646 (October 13, 2020) impact Mr. Maier’s 

time-for-trial under the provisions of CrR 3.3.  

Mr. Maier continually asserted his right to a timely trial 

throughout the period of August 14, 2020 to January 26, 2021.  

During the same time frame the Chelan County Superior 

Court entered orders concerning criminal jury trials containing 

different time frames than the Supreme Court orders. Adminis-

trative orders were entered on August 25, 2020 and November 

30, 2020. (Appendix “B” and “C”) 
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5. ARGUMENT 

I. OPEN DOOR DOCTRINE  

RAP 13.4 (b) states:  

A petition for review will be accepted 

by the Supreme Court only: (1) If the 

decision of the Court of Appeals is in 

conflict with a decision of the Supreme 

Court; or (2) If the decision of the 

Court of Appeals is in conflict with a 

published decision of the Court of Ap-

peals; or (3) If a significant question of 

law under the Constitution of the State 

of Washington or of the United States 

is involved; or (4) If the petition in-

volves an issue of substantial public in-

terest that should be determined by the 

Supreme Court. 

 

Mr. Maier contends that the Court of Appeals decision er-

roneously applied the open door doctrine and violated the Fifth 

and Fourteenth Amendments of the United States Constitution as 

well as Const. art. I, §§ 3 and 9.  

“This court reviews constitutional challenges de novo.” 

Marriage of Suggs, 152 Wn.2d 74, 79, 93 P.3d 161 (2004). 
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The Fifth Amendment provides in part: “No person … 

shall be compelled in any criminal case to be a witness against 

himself….” 

Const. art. I, § 9 provides in part: “No person shall be com-

pelled in any criminal case to give evidence against himself….” 

“The protection provided by the state provision is coexten-

sive with that provided by the Fifth Amendment.” State v. Unga, 

165 Wn.2d 95, 100, 196 P.3d 645 (2008).  

 Insofar as the open door doctrine is concerned it appears 

that the most recent case addressing it in the State of Washington 

is State v. Rushworth, 12 Wn. App.2d 466, 458 P.3d 1192 (2020). 

Division III described the open door doctrine at 473: 

Put simply, the open door doctrine is a 

theory of expanded relevance. It per-

mits a court to admit evidence on a 

topic that would normally be excluded 

for reasons of policy or undue preju-

dice when raised by the party who 

would ordinarily benefit from exclu-

sion. The open door doctrine recog-

nizes that a party can waive protection 

from a forbidden topic by broaching 
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the subject. Should this happen, the op-

posing party is entitled to respond.  

 

The Rushworth Court relied upon State v. Gefeller, 76 

Wn.2d 449, 455, 458 P.2d 17 (1969). The particular language 

from the Gefeller case is set out at 455: 

 …[I]t is a sound general rule that, 

when a party opens up a subject of in-

quiry on direct or cross-examination, 

he contemplates that the rules will per-

mit cross-examination or redirect ex-

amination, as the case may be, within 

the scope of the examination in which 

the subject matter was first introduced.  

 

(Emphasis supplied.) 

 The Gefeller case then cites numerous cases in support of 

its conclusion. However, those particular cases did not involve 

the open door doctrine. They involved either the rule of 

completeness or rehabilitation of a witness’s testimony following 

impeachment.  
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 The State’s redirect of Deputy Norton far exceeded Mr. 

Maier’s cross-examination of him. Mr. Maier limited the 

questions about the conversation in the hospital to the deputy’s 

means of identifying him.  

 Deputy Norton did not Mirandize1 Mr. Maier in his 

hospital room prior to any questioning which occurred. Mr. 

Maier had been arrested. He was in custody. (Appendix “D”) 

 Mr. Maier agrees that his cross-examination of Deputy 

Norton was directed at how he conducted his investigation only 

insofar as it specifically addressed identification procedures. 

Nevertheless, that inquiry did not open the door to what occurred. 

(Appendix “E”) 

 As the Rushworth Court noted at 474-75: 

Another example of the application of 

expanded relevance under the open 

door doctrine arises under the Consti-

tution. Because an accused person has 

a constitutional right to silence, due 

 
1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed.2d 694, 10 A.L.R.3d 974 

(1965) 
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process prohibits the State from intro-

ducing evidence on the topic of a de-

fendant’s post-arrest silence at trial.  

 

 If Deputy Norton had Mirandized Mr. Maier in the 

hospital there would be no issue. However, he did not do so.  

 It is not entirely clear from the record as to whether or not 

Mr. Maier initiated the conversation. Even if he did so, Deputy 

Norton’s questioning of him far exceeded what Mr. Maier 

initially asked.  

 Division III also entered a decision in a companion case 

involving the open door doctrine. The Court ruled in State v. 

Lang, 12 Wn. App.2d 481, 489, 458 P.3d 791 (2020) that: 

When, as here, an adverse evidentiary 

ruling implicates a defendant's consti-

tutional rights, we must engage in an 

exacting assessment of prejudice. Un-

der the applicable standard, reversal is 

required unless the State demonstrates 

by clear and convincing evidence that 

the error was harmless beyond a rea-

sonable doubt. State v. Watt, 160 

Wn.2d 626, 635, 160 P.3d 640 (2007). 

 



10 

 Mr. Maier’s argument gains additional support from the 

recent United States Supreme Court case of Hemphill v. New 

York, slip opinion No. 20-637, (January 20, 2022) which 

addresses the open door doctrine. The Court determined that: 

The door-opening principle … is a 

substantive principle of evidence that 

dictates what material is relevant and 

admissible in a case. …[T]he principle 

requires a trial court to determine 

whether the party’s evidence and argu-

ments, in the context of the full record, 

have created a “misleading impres-

sion” that requires correction with ad-

ditional material from the other side. 

 

When analyzing a trial court’s evidentiary ruling, the 

standard of review is abuse of discretion. In Mr. Maier’s case the 

trial court abused its discretion. The ruling that he opened the 

door violated his constitutional rights.  

The Supreme Court went on to rule in Hemphill that  

Even as it has recognized and reaf-

firmed the vital truth-seeking function 

of a trial, the Court has not allowed 

such considerations to override the 
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rights the Constitution confers upon 

criminal defendants. 

… 

 

…[T]he Court has not held that de-

fendants can “open the door” to viola-

tions of constitutional requirements 

merely by making evidence relevant to 

contradict their defense… [I]n New 

Jersey v. Portash, 440 U.S. 450, 458-

59 (1979), the Court rejected a State’s 

effort to impeach a defendant through 

the introduction of his own coerced 

testimony. It did so despite the strong 

and obvious interest in preventing per-

jury because the very introduction of 

the coerced testimony would violate 

the Fifth Amendment’s provision that 

“no person … shall be compelled in 

any criminal case to be a witness 

against himself. In view of that guar-

antee, balancing of interests was “not 

simply unnecessary,” but “impermissi-

ble” Portash, 440 U.S. at 459.  

 

In essence, the Supreme Court’s ruling establishes that the 

open door doctrine cannot, in any manner, override a constitu-

tional right. Mr. Maier meets the requirements of RAP 13.4 

(b)(3) and urges the Court to adopt the reasoning of Hemphill.   
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II. TIME-FOR-TRIAL 

RCW 2.04.190 states: 

The supreme court shall have the 

power to prescribe, from time to time, 

the forms of writs and all other pro-

cess, the mode and manner of framing 

and filing proceedings and pleadings; 

of giving notice and serving writs and 

process of all kinds; of taking and ob-

taining evidence; of drawing up, enter-

ing and enrolling orders and judg-

ments; and generally to regulate and 

prescribe by rule the forms for and the 

kind and character of the entire plead-

ing, practice and procedure to be used 

in all suits, actions, appeals and pro-

ceedings of whatever nature by the su-

preme court, superior courts, and dis-

trict courts of the state. In prescribing 

such rules the supreme court shall 

have regard to the simplification of the 

system of pleading, practice and pro-

cedure in said courts to promote the 

speedy determination of litigation on 

the merits. 

 

(Emphasis supplied.) 

In addition to the preceding statutory provision RCW 

2.04.210 states: 
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RCW 2.04.190 through 2.04.210 shall 

not be construed to deprive the supe-

rior courts of power to establish rules 

for their government supplementary to 

and not in conflict with the rules pre-

scribed by the supreme court. 

 

Mr. Maier recognizes that the Washington State Supreme 

Court is the highest legal authority within the State. 

Nevertheless, he contends that, as a reviewing court, it only has 

limited authority to interfere with the operations of the trial 

courts. As set out in the foregoing statutes that authority involves 

rulemaking.  

In City of Fircrest v. Jensen, 158 Wn.2d 384, 394, 143 

P.3d 776 (2006) the Court declared: 

 This court is vested with judicial 

power from article IV of our state 

constitution and from the legislature 

under RCW 2.04.190. The inherent 

power of article IV includes the 

power to govern court procedures. 

The delegated power of RCW 

2.04.190 includes the power to adopt 

rules of procedure. State v. Fields, 85 

Wn.2d 126, 128-29, 530 P.2d 

284 (1975). In general, the judiciary’s 
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province is procedural and the legis-

lature’s is substantive. “[P]ractice and 

procedure pertain to the essentially 

mechanical operations of the courts 

by which substantive law, rights, and 

remedies are effectuated.” State v. 

Smith, 84 Wn.2d 498, 501, 527 P.2d 

674 (1974).  

 

See also: State v. Gresham, 173 Wn.2d 405, 428-29, 269 

P.3d 207 (2012). 

CrR 3.3 is a rule governing court procedure which also 

guarantees a criminal defendant a timely trial. The rule itself 

contains excluded periods for computing time-for-trial.  

CrR 3.3 (e)(8) is one of those exceptions. It provides that 

for: 

Unavoidable or unforeseen circum-

stances affecting the time-for-trial be-

yond the control of the court or of the 

parties. This exclusion also applies to 

the cure period of section (g). 

 

CrR 3.3 (g) does not have any impact in connection with 

Mr. Maier’s argument.  
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The March 4, 2020 Order of the Supreme Court contains 

the following language: 

WHEREAS, the presiding judges in 

these counties need sufficient authority 

to effectively administer their courts in 

response to this state of emergency, in-

cluding authority to adopt, modify, and 

suspend court rules and orders as war-

ranted to address the emergency con-

ditions.  

… 

It is hereby ordered that: (1) The pre-

siding judges of the Washington 

Courts are authorized to adopt, mod-

ify, and suspend court rules and orders 

and to take further actions concerning 

court operations, as warranted to ad-

dress the current public health emer-

gency; (2) Each court shall immedi-

ately transmit copies of emergency lo-

cal rules adopted or modified to 

address the public health emergency to 

the Administrative Office of Courts in 

lieu of the requirements of General 

Rule 7; (3) Each court that closes pur-

suant to this Order or General Rule 21 

shall sign an administrative order clos-

ing the court, file the original with the 

Clerk of the effected court, and notify 

the Administrative Office of Courts as 

soon as practicable; and (4) each Court 

shall, as soon as practicable publish in 
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full all rules or orders adopted or mod-

ified to address this public heath emer-

gency on its local website. 

 

 Supreme Court Order No. 25700-B-631 entered on June 

18, 2020 was also in effect at the time of Mr. Maier’s arrest. It is 

entitled Order re: Modification of Jury Trial Proceedings. 

 The June 18 Order provides, in part: 

1. Jury trials are necessary to the open admin-

istration of justice in Washington. Courts 

may commence new jury trials starting July 

6, 2020 in courthouse facilities or offsite fa-

cilities, while observing social distancing and 

following the most protective applicable pub-

lic health guidance in their jurisdiction. Be-

fore July 6, 2020, trials already in session 

where a jury has been sworn and such 

measures are in place may proceed or, at the 

discretion of the trial court or agreement of 

the parties, be continued to a later date. 

… 

8. This order supplements the court’s existing 

orders. However, where any provision of this 

Order may be interpreted to conflict with any 

provision of another Supreme Court order ad-

dressing the conduct of jury trials, this order 

shall control. 
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Mr. Maier asserts that the June 18, 2020 Order controls 

over the provisions of the May 28, 2020 Order No. 25700-B-625, 

paragraph 12 which set out an excluded period through 

September 1, 2020.  

Shortly after Mr. Maier’s arrest the Chelan County 

Superior Court entered its Administrative Order 2020-7. It 

addresses the March 4, 2020 Supreme Court Order as well as GR 

21 (a). It set out an excluded period of time between April 29, 

2020 and September 1, 2020. It continued any jury trials 

currently set for September 1, 2020 to September 15, 2020.  

Mr. Maier’s jury trial was not yet set as of September 1, 

2020. His competency was being evaluated at that time. He had 

not been arraigned at that time. The Information was filed on 

August 19, 2020.  

CrR 4.1(a)(1) provides that an arraignment is required 

fourteen days after the date the Information is filed. The 

fourteenth day was September 2, 2020.  
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Mr. Maier objected to his arraignment date. The Court of 

Appeals set a constructive arraignment date of September 2, 

2020. This appears to be the correct date for commencement of 

time-for-trial based on the various orders in existence at that 

time. 

There is no provision in the court rules, or in any order 

entered by the Supreme Court that addresses an excluded period 

for competency evaluations as they relate to an arraignment.  

Prior to Mr. Maier’s September 16, 2020 arraignment the 

Supreme Court entered another Order on September 10, 2020 

extending excluded periods in calculating time-for-trial. (No. 

25700-B-642) 

The September 10, 2020 Order does not address the June 

18, 2020 Order entered by the Supreme Court. It is interesting to 

note that the September 10, 2020 Order addressed the May 29, 

2020 Order and indicated that the provisions of that order would 

remain in effect unless they conflicted with the September 10 

order.  
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It was the September 10 Order that extended the excluded 

period from May 29 to October 15, 2020. It, however, did not 

alter or negate the March 4, 2020 Order relegating decision 

making to the trial courts. 

The Supreme Court entered a final applicable Order on 

October 13, 2020 again referring to its May 29, 2020 Order; but 

not addressing the June 18, 2020 Order.  

The Chelan County Order reestablished jury trial 

commencing September 15, 2020. It did not amend that order 

until its nunc pro tunc Order of November 30, 2020.  

The confusing nature of the various orders makes it 

difficult to accurately determine what the last the last day for 

time-for-trial was.  

Mr. Maier argued that the last day was November 16, 

2020. He continually objected to that date. Trial had been set for 

November 17, 2020.  
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The Superior Court’s November 30 Order has 

questionable validity under the facts and circumstances of Mr. 

Maier’s case.  

The office of a nunc pro tunc order or 

judgment is to record some act of the 

court done at a former time and not 

then carried into the record.  If the 

court has not rendered a judgment that 

it might or should have rendered, it has 

no power to remedy these omissions 

by ordering the entry nunc pro tunc of 

a proper judgment.  State v. Ryan, 146 

Wash. 114, 281 Pac. 775.  Practically 

considered, the judgment is effective 

as of the date of its entry….   

 

State v. Mehlhorn, 195 Wash. 690, 692-93, 82 P.(2d) 158 (1938); 

see also:  State v. Nicholson, 84 Wn. App. 75, 78-79, 925 P.2d 

637 (1996).   

Do any of the excluded periods apply? Which Order 

controls? 

Mr. Maier recognizes that the Supreme Court can exercise 

its inherent supervisory power to instruct the trial courts. See: 

State v. Bennett, 161 Wn.2d 303, 318, 165 P.3d 1241 (2007).  



21 

Nevertheless, it does not appear that the Supreme Court 

Orders ever fully negated a trial court’s authority to determine 

whether a jury trial should proceed during the course of the 

pandemic.  

…[T]he inherent power of the courts to 

manage their own affairs so as to 

achieve the orderly and expeditious 

disposition of cases … absent a show-

ing of an abuse of discretion, trial 

courts must be supported in their effort 

to move cases along and prevent undo 

congestion in their calendars.  

 

Wagner v. McDonald, 10 Wn. App. 213, 217, 516 P.2d 1051 

(1973).  

The Chelan County judges determined that it was safe to 

recommence jury trials effective September 15, 2020. Mr. Maier 

is unable to locate any authority that would have precluded the 

recommencement of jury trials.  

Time-for-trial during the pandemic is and probably will be 

an arguable issue of substantial public interest for the foreseeable 



22 

future.  A clear explication of which orders are controlling is 

necessary. RAP 13.4 (b)(4).  

6. CONCLUSION 

As recognized in State v. Bergstrom, 199 Wn.2d 23, 27 

(2022): 

This case prompts us to address the ju-

diciary’s role as a fair and impartial 

body and its obligation to engender 

confidence in our legal system. Under 

our Code of Judicial Conduct, judges 

and court officers are obligated to pro-

mote justice and uphold the rule of 

law. It is critical that our courts be cog-

nizant of the clarity and accessibility of 

court communications and orders, es-

pecially when dealing with parties ex-

periencing trauma or who are in crisis, 

such as those coping with poverty, 

drug addiction, and homelessness. 

 

The lack of clarity of the Court orders in Mr. Maier’s case 

does not promote justice or uphold the rule of law. Individuals 

experiencing extended incarceration due to delays in criminal 

trials fall within those who are undergoing uncertainty and 

trauma. 
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Mr. Maier respectfully requests that his Petition be 

accepted.  

 

Certificate of Compliance: I hereby certify there are 3,418 

words contained in this Petition for Discretionary Review. 

 

DATED this 7th day of April, 2022. 

    Respectfully submitted, 

 

   s/ Dennis W. Morgan_________________ 

   DENNIS W. MORGAN    WSBA #5286 

   Attorney for Defendant/Appellant. 

   P.O. Box 1019 

   Republic, WA 99166 

   (509) 775-0777 
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ILED 
M RCH 8, 2022 

In the Offic_e ufthe ll•rkor<.ourl 
WA State Cour1 or Appcub Dhblon Ill 

TN THE COURT OF APPEALS OF THE ST A TE OF WASH ING TON 
DIVISION THREE 

ST A TE WASHINGTON, 

Respondent. 

V. 

DA YID CHARLES MAJER, 

Appellant. 

In the Matter of Personal Restraint of 

DA YID CHARLES MAIER, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 3 7997-3-III 
Consolidated wilh 

No. 37954-0-ITI 

UNPUBLISHED OPINION 

F EARING, J. - David Maier appeals his convictions for theft of a motor vehicle, 

taking a motor vehicle withou1 permission. and attempting to elude a police vehicle. 

Maier asks for dismissal of the charges because the State violated his speedy trial right. 

In the allemative, he asks for a new trial because of the use of his statements against him 

despile lhe lack of being given his Miranda warnings. We reject his challenges to his 

convictions. Trial delays rcsuhed from competency evaluations and the COVI 0-19 

pandemic. He opened the door to testimony about his conversation with a law 

enforcement officer. We. however. grant him a resentencing hearing. 
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No. 37997-3-111 cons. w/ 37954-0-III 
Srare v. Maier; In re Personal Restraim of Maier 

FACTS 

The prosecution of David Maier arises from his taking of a Hyundai vehicle from 

a sales lot On August 14, 2020, David Maier stood at a bus stop near the sales lot of 

Mega Auto Sales, a Wenatchee car dealership. He had been released from jail tha1 day. 

Whc:n he noticed a black Hyundai Tucson with its doors open. Maier approached 1he 

SUV. The car's key res1ed inside the ignition. Maier drove the Hyundai off the lot. A 

passerby saw Maier leave with the vehicle and alerted Mega Au10 Sales personnel of a 

possible car theft. Employees of the sales lot summoned law enforcement's assisumce. 

Less than ten minutes later, David Maier returned the commandeered Hyundai 

Tucson 10 Mega Auto Sales. Maier approached a gaggle of Mega Auto employees and 

asked for the Tucson's price. After the employees infonned Maier thal they had alerted 

law enforcement, Maier bolted without the car. Mega Auto personnel chased ~,fajer. 

Mega Auto Sales staff corralled ruchard Maier near a restaurant across the street 

from the sales lot. Maier resisted detainment. Maier yelled vigilantes arc attempting to 

rob and violate me. He also attempted to hit and bite Mega Auto employee Hector 

Hernandez. Maier managed LO escape the restaurant parking lot and return to the sales 

IOl. He reentered lhe black Hyundai Tucson and again purloined the vehicle. 

Chelan County Sheriff Deputy Brad orton eyed the Hyundai Tucson heading 

wesl on U.S. Route 2. I le pursued the vehicle. Dispatch informed Deputy Norton that 

David Maier was the suspected driver of the SUV. Norton perused Maier's booking 
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photograph. I le overtook the Hyundai and, from his cruiser, identified Maier as the car's 

driver. 

David Maier exited U.S. Route 2 and pulled the Tucson to the side. Deputy Brad 

Norton illuminated his vehicle' s emergency lights. Norton approached the vehicle and 

ordered Maier to show his hands. Maier ignored the deputy's command and steered the 

Hyundai back onto the highway. Deputy Norton commenced pursuit in his patrol car. 

David Maier drove the l lyundai Tucson east along a westbound off-ramp. He 

parked the car on the off-ramp, exited the SUV, and ran. Maier changed his mind, 

returned and reentered the black Hyundai, and sped in the wrong direction. Deputy Brad 

Norton declined to travel Maier's backward route. Deputy Norton accessed the highway 

from the eastbound on-ramp, but lost sight of Maier. 

Depury Brad Norton eventually rediscovered David Maier in the parked Hyundai 

Tucson facing west along U.S. Route 2. Deputy Norton maneuvered his patrol car to 

block the vehicle, but Maier maneuvered the SUV around the car and n:fled wes1 on U.S. 

Route 2. 

While traveling westbound, David Maier lost control of the Tucson, crashed into a 

guardrail, and struck a vehicle driven by Linda Bannon on the eastbound side of the 

highway. Deputy Brad Nonon arrived at the location of the collision. He ordered Maier 

from lhe SUV. Norton removed Maier from the car and arrested him. 
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David Maier sustained a hand injury and head laceration from the collision. Law 

enforcement transported him to Wenatchee's Central Washington Hospital. Maier 

conlends that he remained under arrest while in the hospital, and lhe State does not argue 

otherwise. 

On August 15, 2020, Deputy Brad Norton went to Central Washington Hospital to 

relieve another Chelan CoW1ty sheriff deputy who guarded David Maier. Deputy orion 

spoke with Maier. The record does not indicate that Deputy Norton read Maier his 

Miranda rights. During the conversation, Maier expressed remorse for his actions. He 

inquired abouL the welfare of Lisa Bannon, the woman whose car he struck. Maier also 

communicated his disbelief that he had earlier been released from jail, since he had W1 

active warrant for his arrest. Maier claimed the warrant had rendered him nervous when 

sales lot employees told him of contacting law enforcement. Maier admiUed to Deputy 

Norton that he had appropriated the Hyundai Tucson in order to travel to Bellingham. 

Maier also recalled the details of the police chase. 

PROCEDURE 

Because of David Maier's challenge based on speedy trial, we detail the procedure 

of the prosecution. On August 19. 2020, the State of Washington charged David Maier 

with theft of a motor vehicle, taking a motor vehicle without permission in the second 

degree, anempting to elude a police vehicle, and anemptcd robbery in the second degree. 

On Augu t 19, during his preliminary appearance hearing, David Maier requested to 
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proceed prose. The superior court announced it would address Maier's requei;l lhe next 

day. The superior court et Maier's bail at $100,000. Maier remained in jail pending 

trial. 

On August 20, 2020, the superior court conducted the requisite colloquy with 

David Maier concerning his request to represent bjmself at trial. The colloquy convinced 

Maier to proceed with a court-appointed attorney. Maier requested a competency 

evaluation. 

On August 21, 2020, the Chelan County Superior Court issued an administrative 

order directing that all pending criminal jury trial scheduled for September I, 2020, be 

continued to September 15, 2020. On August 26, the superior court entered an order for 

a competency evaluation of David Maier. On September 10, the Washington Supreme 

Coun is.sued an administrative order excl uding certain dales in c-alculating time for trial 

under CrR 3.3 due to lhe dangers posed by COVID-19. The order declared, in relevant 

part: 

The !leriow danger posed by COVlD-19 con tirute an unavoidable 
circumstance under CrR 3.3(e)(8), CrRLJ 3.3(e)(8), and JuCR 7.8(e)(7), so 
the time between May 29, 1020 (the date of this Courr ·s last Order on these 
ropics) and rhe next scheduled court hearing after October 15. 2020, shall 
be EXCLUDED when calculating time/or trial. CrR 3.3(e)(3), CrRLJ 
3.3(e)(3). JuCR 7.8(e)(3). 

Br. of Appellant App. Bat 2-3 (empha.c;is added). 

On Seplember 16, 2020, the superior court entered an order finding David Maier 

5 



30 

No. 37997-3-111 cons. w/ 37954-0-111 
State v. Maier; In re Personal Restraint of Maier 

legally competent. Also on September 16, the court arraigned Maier. During his 

arraignment hearing, Maier challenged the arraignment as untimely, while arguing Lhal, 

in violation of CrR 4.1, more than fourteen day had passed since the State filed charges 

against him. The court rejected Maier's challenge and scheduled a jury trial for 

ovcmbcr I 7, 2020. 

On October 14, 2020, David Maier requested again to represent himself at trial. 

Following another colloquy with Maier, the superior court granted his request The court 

also appointed standby counsel. Maier then objected to I.he scheduled trial dale of 

November 17, 2020 as untimely. 

On October 22, 2020, David Maier filed a motion to dismiss on multiple grounds, 

including a lack of adequate medical treatment while incarcerated, excessive bail, 

untimely arraignment, and speedy trial violations. On October 28, the superior court held 

an omnibus hearing. The coun rejected Maier's speedy trial challenge, while citing the 

Washington Supreme Court's order excluding rime from CrR 3.3 's trial calculation days 

due to the COVJD-19 pandemic. 

On November 3, 2020, I.he superior coun conducted a hearing on David Maier's 

motion to dismiss. The court rejected Maier's motion. At the hearing, Maier requested 

that the court calculate his time for trial. The court, again citing the state Supreme 

Court's order excluding time from lime for trial calculations, found November 17. 2020 

to be within the six1y-day limitation under CrR 3.3. 
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On November 4, 2020, lhc State filed an amended infonnation that added one 

count of assault in the second degree of Mega Auto Sales employee I leclOr Hernandez. 

The Stace also alleged an aggravating circumstance. for che charge of attempting to elude 

a police vehicle. The State claimed that David Maier endangered one or more people in 

the commission of the crime. 

ln a November 5, 2020 letter to David Maier, the superior court wrote that. 

contrary to Maier's claim, che jail provided Maier wilh medical care from jail staff and 

from outside providers. The record contained multiple health request forms Maier 

submiued while imprisoned. 

On November 9. 2020, David Maier filed three motions: (I) another motion to 

dismiss because of an untimely arraignment; (2) a motion to address multiple alleged 

violations of his constitutional rights; and (3) a motion for an emergency hearing. Ac a 

November 12, 2020 hearing, the superior court entertained all three of David Maier's 

rnocions. At the hearing, Maier once again chaJlenged his scheduled trial date of 

November 17, 2020 as being untimely under CrR 3.3. The court reiterated that the 

Washington Supreme Court's order excluded a significant period from the speedy trial 

calculation. The superior court denied all three motions. 

On ovembcr 13, 2020. the State filed a motion to tenninatc David Maier' s self­

representation and appoint counsel. On November 16, the superior court entertained the 

mocion and ordered a new competency evaluation for Maier. 
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On November 16, 2020, David Maier filed a notice of discretionary review with 

the Washington Supreme Court. On November 17, Maier filed another notice of 

objection lo his scheduled triul date. Maier's trial did not begin as scheduled on 

November 17. 

On November 19, 2020, David Maier filed another motion 10 dismiss based on 

violation of his speedy trial right, his being denied adequate medical care in jail 

amoun1cd to cruel and unusual punishment., and the judges handling his case committed 

governmental misconducL AL a November 23 hearing, the superior court explained that 

all jury trials were conlinucd as of November 17, 2020 due to COVID- 19. On November 

30, the Chelan County Superior Court entered an administrative order declaring that, due 

to clangers posed by COVTD-19, effective November 17, 2020, all criminal jury trials 

scheduled for 2020 were continued to the week of January 5, 202 1. 

Following a December 7, 2020 competency hearing, the superior court determined 

David Maier to be legally competent. Additionally, the court scheduled a new trial date 

for January 5, 2021. 

On December 1 l, 2020, David Maier filed another mocion to dismiss and anmher 

notice of discretionary review with the Washington Supreme Court. On the same day, 

the superior court denied Maier's motion to dismiss. 

On December 15, 2020, David Maier filed a writ of discretionary review and a 

request for an emergency hearing. On December 23, Maier fi led a writ of habeas corpus, 
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while contendmg that he was unlnwfully incarcerated The supenor coun denied Maier' 

wnt the umc day. 

On December 24, :?020, Da\ id Ma,er filed another motion to d1sm1ss becau ·c of n 

speedy tnal nght \ 1olntion. because he suITcred cruel and unu. ual punishment resulting 

from J denial of adequate medical care while inca1ceruted. nnd bccau e the government 

engaged m urbnrary acuon and m, conduct. On December 30, the Chelan County 

upcnor Court entered an administrm1,e order m trucung that all pending cnminnl Jury 

tnals ct for the week of January 5. 2021 be continued to the , .. eek of January 26, 2021 

At a Decembc1 31 hearing. in accordance with the December JO Chdan Councy Supenor 

Court order. the upcrior coun continued David Maier's jury tnnl to January 26, 2021 . 

Maier objec1ed 10 1he continuance. 

On Jnnunry 14, 2021 . David Maier riled n personal re. tnunt pcti11on thnl alleged a 

speedy trial violu1ion He appcndl:d 10 his pcut1on h1!, Dc:cl:mber 24. 2020 complaint and 

motion to di:,m1:,.., , 

The prosccuuon of David Maier proceeded to n Jury tnal on January '.!6. 2021 . 

The tote called Deputy Brud Norton us a witness. On cros:,-c"<ominauon. Marer u kcd 

Depmy or1on quesuons about the 1mportnncc or law cnlbrccmcnL obtammg u u ·pcct ' -. 

version of the events dming a cnminal 1nvcst1gauon Mo1l!r lirst posed J gencrnl qucsuon 

about the course of an in, estJga11on Then. tJ1e following colloquy tram,pircd. 
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A. We will respond to the scene of a complaint~ interview wiLncsses, 
suspects, victims; and gather all our information; and make a dctcnnina1ion 
if there was a crime. 

Q. Okay. So you 're saying thar 1he suspecr's version of these events 
is also included. 

A. Sometimes, yes. 
Q. Sometimes yes? 
A. Yep. 

Rcpon of Proceedings (Jan. 27, 202 1) (RP) at 337 (emphasis added), 

Q. (By Mr. Maier) So the-the driver- what- is there any part of 
the procedures of an investigation that should pertain to the other pany? 
Does any invc tigalion involve any kind of investigation from the--the­
what the-the other person other than the complainant? 

A. As far as witnesses and suspecLS? 
Q. As far as docs just-so when this person makes a call and makes 

a statement or claim against somebody, that- that [sic] what procedures is 
the su.rpecl en1i1/ed 10 if there is any in 011 investigation? 

A. If we were able 10 detain a suspect and we were able to question 
them and obtain statements, we would do that. 

Q. Is that required? 
A. It's best practice. 

RP (Jan. 27, 2021) at 426-27 (emphasis added). 

Later, David Maier questioned Deputy Brad orton about their conversation in the 

hospital on August 15, 2020 and orton 's identification of Maier during the pol ice 

pursuit: 

Q. Did we have any discussion wlzile I was in the ho.rpital? 
A. We had several discussions. 
Q, And we discussed-Di At that time, you said you didn't feel 

like you needed to. Did it-What is needed to confinn somebody's 
identification? 

A. Well, in this case, we had your name, birth date, and a photo 10. 
Q. And how was that obtained? 

10 
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. I obtained that through my computer. 
Q. And h w did you obtain that through your compute 
A. Wenatchee PD had come up with your name as a su pe c 

omehow. 
Q. omehow. 
A. I looked up your n me and book ing phmo, which was just a 

recent photograph. and I confirmed it wa you hy driving up n t to y u 
and looking a t you when yo turned towards me. 

RP (Jan. 27, 2021 at 4 6- 7 (empba i added). 

t the conclusion of David Maier' . examination of Deputy Brad orton, aier 

questioned the deputy' knowledge rhat aier had committed a fi I ny after initiating 

pursuit of I.he Hyundai Tucson that Maier drove: 

y Mr. Maier Oka , o now b cause you don't know any facts 
here, you ha cn't gotten any statements, you don't know for a fa c that the 
o upant just commjtted a felony, do you? You just have the report . 

A. I ha e onfinnation from Wenat h PD that it was a stol n 
ehi le; th refore, the occupant committed the felony Poss . ion of a 
tolen ehi le . 

Q. And there is- there i nolhing-there i · nothing that- there 
there'· nothing to that lhal would make-make that\ irh ul wilhout 
th , ithout the u peel 's side of th information . You can't ay for a fact 
that that-that that occupant just committed fcl ny until you have actual 
factual l ic] both id . 

A. I have prob· le caus 

RP (Jan. 27, 2021) at 442 emphasis added). 

Folio ing David Maier's queslioning of Deputy Brad orton, the rat reque ted 

permis ion for D puty Brad orton ro lt: ·ti y to Maier's and Norton's Augu t 15, 2020 

con ersarion at Cenc.ral \ ashington Ho pital. he Late ar ued that Maier opened the 

door to the conversation when he rai.ed the argument about and implied in questions to 
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D puty orton thal Norton did not addre Maier's ide of the tory. he State 

emphasized that Maier a ked Norton if th two had engaged in a c nversation at the 

hospital. The uperior court agreed with the tate that aier opened the door to th 

conversation b cause of hi questionin a ut the conver. ation and hi theme that Deputy 

orton f: iled to obtain hi ' ide of the story when invc ti gating the crime. 

The State asked Deputy Brad orton about the hospital conve ation with Da id 

Maier: 

Q. All right. Did you have any type of conversation with Mr. 
aie . 

. Ye •. 
Q. Okay. And can you tell the jury what the- what the conten s of 

that conversation was [ i ]? 
A. Mr. Maier was apolog ti for his actions had inquired t the 

welfare of the f. male, M . [Linda] Bannon, who he was in the collision 
\I ith. He also went on to discus how he couldn 't believe that he wa b ing 
let out of CCRJ, the jail becau h till had an active [D partmcnt f 

orrections] warram and that made him c trcmely nervou . He was trying 
to figure oul how t w he w going to get out of town and gel back Lo 
Bellfogham, and that' when he was walking by Mega Aut ound [, ic] 
and saw the-the car with the doors open and the keys in the ignition. 

. kay. And • o did he admit to you that he took the vehicle? 

. Yes. 
Q. Okay. Did he al o admil to you that he remembered the details of 

th pursuit? 
A. Yes he said he remembered the d tail of the pursuit. 

RP (Jan. 27 2021) at 454-55. 

Before clo ing arbrumen , the tate moved to di ·mi th • charg of att mpted 

robbery in the econd degree. The superior court granted the tate's motion. 
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During its closing argument, the State referenced the contents of David Maier's 

conversation wilh Deputy Brad Norton: 

Keep in mind, Mr. Maier's over-arching goal when committing all 
these crimes. fie got out of j ail that day. fie believed he had a warrant out 
for his arresr. He wanted to stay out of the public. Bur most importantly . 
he wanted to g el back 10 Bellingham as soon as possible, and he was going 
to do that by whatever means was [sic l necessary. 

RP (Jan. 28, 2021) at 493 (emphasis added). 

The jury found David Maier guilty of theft of a motor vehicle, taking a motor 

vehicle without permission in the second degree, and attempting to elude a police vehicle. 

The jury further found that. while attempting to elude a police vehicle, Maier threatened 

other people with physical injury or hann. The jury acquiued Maier of assault in the 

second degree. 

At sentencing, the State of Washington asserted that David Maier's offender score 

was a 9+ based on prior felony convictions. The State claimed Maier's offender score to 

be 12 as to the charges of theft of a motor vehicle and second degree taking of a motor 

vehicle without permission and IO as to the charge of anempting to elude a police 

vehicle. The State presented no judgment and sentence or other documentation regarding 

Maier's pas1 convictions. The superior court accepted the State's calculation of Maier's 

offender score. 

Before sentencing David Maier, the superior court questioned him about his 

criminal history: 
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THE COURT: .. . So, Mr. Maier, l want to a ·k y, u a fi w questions. 
tfyou decide that you don't want to an wcr any of tho questions for any 
rea on, you 're free not to. But ii looks like all your criminal hi tory is ov r 
in Whatcom, Skagit, Island County is where all your prior history is; is that 
right? 

MAT ER: Yes, Your Honor. 
THE COURT: Okay. At least your felony hi tory. 

RP (Feb. I, 2021) at 551 (emphasis added . Th court di ussed with Maier hi. 

struggles, including hi mental health and his lack of contact with hi five-year-old 

daughter due to a no-contact order. During this di cussion, the court a ked Maier what 

bis longest stretch of time had been outside of jail or prison within th last ten ye· . 

Maier responded that be recently wa free from incarceration for neuly one calendar 

year. The ourt did not inquire bout th pecifi of Maier' past felonies . 

The superior court sentenced David aier to 55 months ' confinement for theft of 

a motor vehicle, 29 months' confinement for second degree taking of a motor ehicle 

without permis ion, and 41 months' confinement for altemptin to elude a polic vehicle, 

The coun ordere.d that the entences run concurrently, resulting in months' total 

confinement. 

David Maier filed a notice of appeal and personal restraint petition. We 

consolidated the proceedings. 

LAWA A ALYSIS 

On appeal, David Maier challenge. bolh hi convi tion and hi entence. He a 

u to reverse and dismi s his conviction becau e of an unt imely trial. Tn the altemativ , 
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he asks lhat we remand for a new trial because of the introduction of impermissible 

evidence. Assuming we affinn his convicuons, he asks 10 be resentenced because the 

Stace failed to establish his earlier convictions and because his offender score included a 

convicuon for possession of a controlled substance. 

Speedy Trial 

David Maier contends that the superior coun violated his right lo a speedy trial 

when scheduling his initial trial date for November 17, 2020. In support of this 

contention, he forwards two alternative arguments. firs t, he posits that the court violated 

CrR 4.1 by arraigning him twenty-eight days after the State filed its information on 

August 19, 2020. Second, he maintains that, even if his arraignment date of September 

I 6, 2020, started the clock under CrR 3.3. the final day for speedy trial was November 

I 6, 2020. Maier requests re\lersal and dismissal of the charges against him with prejudice 

under CrR 3.3(h). 

The State responds 1hat the superior court did not violate CrR 3.3 when it 

scheduled David Maier's 1rial for November 17, 2020, or when it continued his trial date 

twice. The Si.ate argues that, when considering the excluded periods of time due to the 

pandemic and compe1ency evaluations, Maier's u ltimaie January 26, 2021, trial date fell 

within the sixty-day limitation under CrR 3.3. The State does not respond to Maier's 

argument of an untimely arraignment. 

Tssue I : Whether the State violated David Maier's right to a timely arraignment? 
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Answer/: We need not answer this question because, even assuming we grant 

Maier a remedy for any violation, we do not reverse his convictions. 

David Maier does not assign error to any untimeliness of his arraignment, but he 

argues the untimeliness contributed to the violation of his speedy criaJ right. We decline 

to address this contention, because, even if we assume Maier is correct., the: State did not 

violate his rule-based right to a speedy rrial. 

CrR 4.1 govems time for arraignment. David Maier remained in jail pending trial. 

CrR 4.1 (a) reads: 

(1) . . . The defendant shall be arraigned not later than 14 days after 
the date the information or indictment is flied in the adult division of the 
superior court, if the defendant is (i) detained in the jail of the county where 
lhc charges are pending or (ii) subject to conditions of release imposed in 
connection with the same charges. 

(Emphasis added.) The State filed its infonnation on August 19. Maier objected during 

his September 16 arraignment, cwenty-eight days later. 

On August 20, 2020. David Maier requested a competency evaluation for himself. 

The court granted Maier's request on August 26. On September 16, the day of the 

arraignment, the court found Maier competent to stand trial. If we exclude the time 

between lhe order for a competency evaluation and the finding of competency, the State 

timely arraigned Maier. Maier asserts, however, that the law does not exclude time 

during competency proceedings for purposes of arraignment under CrR 4.1 (a). 
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rR J .J(c)(8) exclude:. 1he 11mc spent dunng a competency evalua11on from 

culculouon of speedy mul 'lone ot the r andem1c orders from the \ a1>h1ng1on upremc 

(.ourt or the Chelan Counly upcnor oun Jelayed umes for arrnignmcnl. CrR 4.1 du~ 

not mention whether to omit -..uch tune. 'or does an} Wa. hmgton case address lhe 

subject The talc pm, ,de!\ no law conLrary to Oa\'1d 1u1cr's conlenLion 

Case law stand!> for the general propos1t1on tha1 an order for evalua11on under 

RCW IO 77 060( I )(a) uutomaucally stays the criminal proceedings until the court 

dctcnmnc, that tl1e defendant is competent to stand mal. State,. I/orris , 122 \ n App 

49 • -os. 94 J>.3tJ 379 (2004). Reason ·uggest, that one h1>uld nm arraign an accu. cd 

while pcntl ing u competency c\'aluation, since 1hc court will w1 h m dctcm1ine whether 

the accused can 1ntcll igently enter a plea. Logic would then require disregarding this 

,\indow of time. 

CrR 4 l(b) declares m part· 

ObJcct1on to m11gnmcn1 Date- Loss of Right to ObJc.-ct. If the 
court rules Lha1 the obJecuon 1s correct. 11 shall c uibh ·h and announce the 
proper date of arraignment That date shnll consurute the arraignment date 
for purpose ofCrR 3 3. 

(Boldface ommed.) Thu·. the remed) for unumcly am11gnmcn11s not d1sm1ssal bu1, 

rather. ror the court 10 . et a cons1ruc1ivc arra1gnmcn1 da1c that hall con. mu1e 1he 

nrraignmcnt date for the purpo cs of the pccdy tnal rule~ Srure , Smllh, 154 \\'n App. 

695, 702, 226 P.3d 195 (10 IO). The com,Lrucl1,c arrn1gnmcnl date ,~ the fourtcenlh day 
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after the State files the infonnation, which is the last date the defendant could have 

properly been arraigned undeT CrR 4. I (a)( I). State v. Smith, 154 Wn. App. 695, 702 

(2010). 

The tale fi led the initial information on August 19, 2020. Fourteen days 

thereafter was September 2. The constructive arraignment date triggers the CrR 3.3 time 

for trial period. State v. Smith, 154 Wo. App. at 702. Thus, for argument's sake, we 

analyze David Maier's spee-dy trial right as if arraignment occurred on September 2. 

Issue 1: Whether the Stare violated, under cour·r rule, David Maier 's right to a 

.vpeedy trial? 

Answer l : No. 

An accused enjoys the right to a peedy trial under the United States Constirution, 

the WashinglOn Constitution, and Washington coun rule. In foiwarding his challenge to 

his conviction, David Maier only relies on the court rule. 

The by-antinc CrR 3J governs time for rrial. The rule expresses in part: 

(b) Time for Trial. ( l ) Defendant De1ai11ed in Jail. A defendant 
who is detained in jail shall be brought to trial within the longer of (i) 60 
<hiys after the commencement date specified in lhis rule, or (ii) Lhc time 
specified under subsection (b)(5). 

(5) Allowable Time After Excluded Period. If any period of time is 
excluded pursuant to section (e), the allowable time for trial shall not expire 
earlier than JO days after the end of that excluded period. 

(c) Commencement Date. 
(I) Initial Commencement Date. The initial commencement dale 

shall be the date of arraignment as dctcnnincd under CrR 4.1 . 
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(Boldface omitted.) We already established the constructive date of arraignment to be 

September 2, 2020. The prosecution commenced trial on January 26, 2021 , 146 days 

later. Nevertheless, Maier bases his argument on a trial date of ovcmber 17, 2020, the 

date orig,inally scheduled at the time of arraignment, 76 day~ later. He does not complain 

of later continuances resulting from the pandemic. 

Importantly, David Maier docs not chaJlenge the omission, from the calculation of 

time for purposes of speedy trial, of those days ordered by the Washington Supreme 

Court LO be excluded because of the COVlD pandemic. Thus, resolving Maier's 

challenge requires more a mathematical analysis, not a legal analysis. Contrary co 

Maier's picturesque contention, we need not unravel a nest of rattlesnakes in the dark to 

perform the math. 

The superior court ordered David Maier to undergo a competency evaluation on 

August 26. 2020 and found him competent on September 16, 2020. CrR 3.3(e) 

catalogues the periods of time excluded when calculating the time for trial. These 

periods include: 

(I) Competency Proceedings. A II proceedings relating to the 
competency of a defendant to stand trial on Lhe pending charge, beginning 
on the date when the competency examination is ordered and terminating 
when the court enters a written order finding the defendant 10 be competent. 

Thus, we exclude the time between Maier's constructive arraignment date of September 

2, 2020 and September I 6, 2020. 
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We would exclude this time anyway because at the time of arraignment 

Washington courts operated under Supreme Court Order No. 25700~B-642. The order 

excluded the lime between May 29, 2020 and the next scheduled court date nficr October 

15, 2020. David Maier's next hearing date was October 28 for an omnibus hearing. CrR 

3.3(c). 

(8) Unavoidable or Unforeseen Circumstances. Unavoidable or 
unforeseen circumstances affecting the time for trial beyond the control of 
the court or lhe parties. 

Thus, we exclude the days between September 2 and October 28. We do not 

begin the count unti l October 28, which leaves only 20 days until the November 17 trial 

date. This window of time fits within the 60-days requirement ofCrR 3.3. The amount 

of time is 59 days when considering that the superior court ordered another competency 

evaluation on November 16. 

David Maier complains that the Supreme Court order did not address 

arraignments. We do not know any reason for the order to mention arraignments, and 

Maier presents no reason. 

David Maier argues that the Chelan County Superior Court clashed with the 

Washington Supreme Coui1 ' s pandemic order when issuing an August 2 1, 2020 order 

recommencingjury trials on September 15, 2020, despite the fact that our high court 

excluded time for trial beginning May 29. 2020. Ile interprets the superior court's order 

as conflicting with the Supreme Coun's pandemic order. As such, he maintains that no 
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days between his September 16, 2020 arraignment and his initial trial date of November 

17, 2020 are excluded. We di agree. 

The Washington Supreme Court 's pandemic order excluded time for trial, but it 

did not prohibit superior courts from reinstituting jury trials if conditions were safe. 

Accordingly, the Chelan County Superior Court did not fail to abide by the Supreme 

Court 's order by restarting jury trials on September 15, 2020. Moreover, Maier fails to 

cite authority holding that a superior coUJ1 may overrule an order from lhe Supreme Court 

by neglecting to follow the order. He also cites no law holding that, if a superior coun 

violates a Supreme Court order, its breach would nullify the high court's order. 

David Maier also challenges the validity of the Chelan County Superior Court's 

November 30, 2020 nunc pro tune order. which order retroactively continued trials from 

November 17, 2020 to January 5, 2021. Nevertheless, Maier never objected to the 

superior court' order below. Thus, we reject his challenge under RAP 2.5(a), which rule 

provides, in relevant part: 

The appellate court may refuse to review any claim of error which 
was not nused in the trial court. However, a party may raise the following 
claimed errors for the first time in the appellate court: (I) lack of trial court 
jurisdiction, (2) failure to establish facts upon which relief can be granted, 
and (3) manifest error affecting a constitutional right. 

Even if we agreed with David Maier that the superior court lacked authority to 

enter an order retroactively continuing trials and held that the period between November 

17 and 30, 2020 should not have been excluded based on this order, the result would 
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remain the same. The period from November 16, 2020 through December 7, 2020 was 

excluded due lo Maier's second competency evaluation. CrR 3.3(e)(I). Thus, the 

superior court's November 30, 2020 nunc pro tune order was inconsequential to the 

calculation of time for trial. 

Opening the Door 

Issue 3: Whether the superior court erred when allowing the State to question 

Dep111y Brad Norton about szatements David Maier made following Maier ·s arrest on the 

basis that Maier opened the door to t.his otherwise i11admissible evidence? 

Answer 3: No. 

David Maier next asserts that the superior court incorrectly allowed the State to 

prescnl testimony about his conversation with Deputy Brad Norton because he had yet lo 

be Mirandized. The State responds thal the superior court did not abuse its di cretion 

because Maier opened the door to the conversation through his questions to Oepuly 

Norton and overarching argument that Norton failed to perform a thorough investigation 

of the al leged crime. We agree with the State. 

We review a trial court's ruling on admissibility of evidence for abuse of 

discretion. Stale v. Woods, 117 Wn. App. 278, 280, 70 P.3d 976 (2003). A trial court 

abuses its discrecion when its "decision is manifestly unreasonable. or is exercised on 

untenable grounds, or for untenable reasons." State v. Blackwell, 120 Wn.2d 822. 830, 

845 P.2d 1017 (1993). 
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A party may open the door lo otherwise inadmissible evidence by introducing 

evidence that must be rebutted in order to preserve faime-s and dctcnninc the truth. State 

v. Wafford, 199 Wn. App. 32, 36-37, 397 P.3d 926 (2017). The trial court may admit 

evidence under the open the door doctrine "so long as the party who otherwise stands to 

benefit from exclusion has increased the subject' s relevance through actions at trial." 

State v. Rushworth, 12 Wn. App. 2d 466, 475, 458 P.3d I 192 (2020). When a party 

opens a subject of inquiry on direct or cross-examination, the party contemplates that the 

rule.,; will permit cro. s-examination or redirect examination within the scope of the 

examination in which the subject matter was first imroduced. State v. Ge.feller, 16 Wn.2d 

449,455, 458 P.2d 17 (1969). The doctrine applies even to the extent that an accused 

waives the benefit of a constitutional protection by broaching a topic ordinarily off limits. 

Stare v. lang, 12 Wn. App. 2d 481,487,458 P.3d 791 (2020). The rule, on which we 

rely, declares lhat., when one party has introduced part of a conversation, the opposing 

party may introduce the remainder thereof in order to explain, modify, or rebut the 

evidence previously introduced, to Lhe extent that it relates to the same subject mauer and 

is relevant to the issue involved. State v. West, 70 Wn.2d 75 1, 754, 424 P.2d IO 14 

( 1967); 

State v. Edwards, 23 Wn. App. 893, 896,600 P.2d 566 (1979). 

During David Maier' s cross-examination of Deputy Brad Norton. Maier asked 

Nonon whether the two conversed while Maier convalesced in the hospital. Maier also 
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asked in part a.,; to the content of the conversation and how Norton had identified him 

while he drove the Hyundai. Then Maier asked Deputy Norton about Norton's 

procedures during a criminal investigation and whether Nonon obtained the suspect's 

version of the events. He wanted the jury to think that Norton failed to investigate 

properly. Maier eventually asserted that the deputy ··can't say for a fact that . . . that 

occupant just commincd a felony until you have acruaJ factual [sic] both sides." RP (Jan. 

27, 2021) al 442. 

The superior court correctly agreed with the State that David Maier had opened 

the door to the August 15, 2020 hospital conversation when Maier questioned Deputy 

Brad Norton about part of the hospital conversation and further questioned the deputy by 

suggesting that the officer inadequately investigated the alleged crime by failing to 

receive Maier's side of the story. 

Offender Score 

Issue 4: Wherher the Stare failed to prove David Maier's criminal history by a 

preponderance o/rhe evidence? 

Answer 4: Yes. 

David Maier maintains that the State failed to prove his criminal hiscory by a 

preponderance of the evidence. He emphasizes that the State failed to introduce 

supporting documentation of alleged prior convictions. Maier requests that, assuming we 

affimi his convictions, we remand for resentencing. The State responds that it 
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sufficiently established David Maier's offender score, because he affinnatively 

acknowledged his criminal history during sentencing. 

In determining an accused's offender score, the court may rely on no more 

information than is admitted by the plea agreement, or admitted, acknowledged, or 

proved in a trial or at the time of sentencing. RCW 9.94A.530(2); State v. Hunley, 175 

Wn.2d 901,909,287 P.3d 5k4 (2012). The State bears the burden to prove prior 

convictions by a preponderance of the evidence. State v. Hunley, 175 Wn.2d 901, 909 

(2012). The Washington Supreme Court wrote: 

Bare assertions, unsupported by evidence, do not satisfy the State's 
burden to prove the existence of a prior conviction. While the 
preponderance of the evidence standard is 'not overly difficult to meet,' the 
State must at least introduce 'evidence of some kind to support the alleged 
criminal history.' Further, unless convicted pursuant to a plea agreement, 
the defendant has ' no obligatio11 to present the court with evidence of his 
criminal history.' 

State v. Hunley, 175 Wn.2d at 910 (internal citations omitted). While a certified copy of 

the judgmenc serves as the best evidence of a prior conviction, the State may introduce 

comparable documents of record or transcripts from past proceedings to prove a 

defendant'!; criminal history. Stare \I. Hunley, 175 Wn.2d at 910. 

We disagree with the State that David Maier acknowledged his criminal history. 

During sentencing, the superior court asked Maier only two questions related to his 

criminal history. Neither que tioo concemc::d the specifics of his prior crimes. The 

court's discussion with Maier only established that he had been impri!;oned for 
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approximately nine out of the last ten ycan; and that he committed crimes in Whatcom, 

Skagit, and Island County. While Maier acknowledged that be spent time incarcerated, 

he did not affinnatively acknowledge the details surrounding his convictions, the number 

of earlier convictions, or the nature of his crimes. 

Because the State failed to carry its burden of establishing David Maier's criminal 

history by a preponderance of the evidence, we remand for rcseotencing, so the State may 

have another opportunity to demonstrate Maier's criminal history pursuant to RCW 

9.94A.530(2). On remand for resentencing, the parties shall have the opportunny to 

present and the court to consider all relevant evidence regarding criminal history. 

including criminal history not previously presented. RCW 9.94A.530(2), preempted on 

other grounds by State v. Hunley , 175 Wn.2d 90 I (2012); State v. Jones, 182 Wn.2d I, 

10,338 P.3d 278 (2014). 

Drug Possession Conviction 

Issue 5: 011 remand, must th<! resentencing court exclude from the offender score 

any conviction/or possession of a controlled substance? 

Answer 5: Yes. 

David Maier admits that he has an earlier conviction for possession of a con1rolled 

substance. In State v. Blake, l 97 Wn.2d 170, 195, 481 P.3d 521 (2021 ), our high coun 

held that Washington's strict liability drug possession statute, former RCW 
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69.50.4013(1), violate due process under both the state and feder I constitutions. The 

c-0urt ound th tarute uncon tirutional. 

The tat ' oncedes that , in accordance" ith State v. Blake, David Maier' pnor 

conviction for drug p e sion should b omitted from his off ender core . On remand, 

the resentencing c un hould omit the con iction from the core. 

STAT M TOF ADDlTJO L GRO D 

r. Maier requested we appoint coun el to represent him on the tatement of 

additional grounds, but " c denied the motion . 

David Maier assigns three error in a statement of additional grounds. We reject 

all lhr . 

Fir t, Da id aier argue. that, although Chel n County reinstiruted jury trials on 

ept mber 15, 2020, he was not granted equal protection of this order. He a crts that lbc 

Chelan County upc:rior Court order rein tiruting j ury trial modified the Washington 

uprcme Court' pandemic order. Maier contend that he hould have bt.-cn granted a 

jury trial much earlier than January 26, 2021, because the county began cheduling them 

in mid• eptember. We di gree. The uperior court did not modify the uprcmc Court's 

ordcT. Because the State did not violate Maier's time for trial right , h wa not 

prejudiced by not receiving a jury trial earlier than he did. 
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Second, David Mmcr again forwards the orgumt:nc that the superior coun v1olaccd 

CrR ) .3 by fa1hng to promptly bnng him to trial. Thi court need nOL addrc s this 

argument, because Maier raised thi!> ar1:rumen1 on direct appeal. 

Finally. David ~laier contcncb that the talc failed to provide hun adcquute 

medicnl c::ire dunng hi:. incarceratton. I k maintain that. while the State km:w he 

:.uffcred a focial fracrurc from rhc car accident, no medical professional examined him. 

As a result, he cl.:ums to hove been in pom throughout most of the trial coun proceeding .. 

I he record docs not mdicnte tJ1 01 nutJlon11es denied David Maier adequate and 

competent health care. To the contrary. in response to each ofh1s requests, he mostly 

rccei\·ed what he ought. The only relief he did not obtnin con i tcd of an evening . nacl.. 

and a prescription for Oxycodone, u controlled ub tonce \\ ith a high ri k ror addiction 

O,ycodone was likely unnecessary. 

David Maier doc not specilicnlly idcnt1r) wh:11 adequate medical care he hould 

have rcccivcd. I le also fai ls to clle uny law Lhut inadequate medical care results 10 

revcr!>UI of n c<mv1c110n He ne\ er suggested dunng the trial that he could not proceed 

because of any pum 

Personal Restrain, Pcu11on 

In a per onal rclllr:nnt pc1111on, D.iv1d Mater for1Varru. the now familiar argument 

that the superior court v1oln1c<l his rig.ht to a speedy LriaJ bys heduling his trial date more 
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than sixty days from his arraignment, in violation of CrR 3.3. We previously addressed 

and rejected the argument. 

CO CLUSIO 

We affinn David Maier's convictions. We remand for rcscntencing with 

instructions for the superior court to vacate Maier' s prior conviction for posse ·sion of n 

controlled substance. On remand, the State may present additional evidence to establish 

Maier's criminal history. We dismiss Maier's personal restraint petition. 

A majoriry of the panel has determined th,s opinion will not be printed in the 

Washington Appellate Reports, but ic will be filed for public record pursuant to RCW 

2.06.040. 

Fearing, J. 

WE CONCUR: 

Siddoway, J. 

Pennell, C.J. 
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confinned it was you by driving up next to 

you and looking at you when you turned to­

wards me. 

Q. Okay. Somehow. somehow. How did 

they somehow end up with my identification? 

A. That I can't tel l you. I wasn't - I wasn't 

in Wenatchee at the time oflhe investigation. 

(Scoville RP 436.1. 25 to RP 437, I. 21) (Emphasis supplied.) 

When chc prosecuting attorney raised the open-door issue Mr. Maier 

objected. The Court overruled the obje<:tion and allowed the State Lo 

proceed with ils inquiry as follows: 

Q. Okay. So you responded to relieve an­

oL'ier deputy who was guarding Mr. Maier? 

A. Yep. 

Q. All right Did you have any type of con­

versation with Mr. Maier? 

A. Yes. 

Q. Okay. And un you tell the jury what 

the - what the contents of that conversa­

tion was? 

21 
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. Mr. ~tuicr "as npologetlc for hi ac­

tion • had inquired ro the welfare of the fe­

male, I . Bannon," ho hl' no in the colli-

ion "Ith. He u~ o ",mt on to di~cu ~ ho" 

he couldn' I hclic\'e thur he ,,a) being let 

out of CRJ, che jail, because he ·till hnd 

un ncthe DO \\Drrunl und thnl mode him 

extremely nen·ou . lie "11 trying to fig• 

ure out ho" to - ho,, he'"' · going to get 

out of to\\ n nnd gl!t back to Bellingham, 

und 1hu1• ,, hen he nn walking b) leg~, 

Au10 ound { ic} and sn" the -- Che cur 

nich 1he doo~ open a ml the key in the ig­

nition. 

Q. Okn). nd o did he ~1dm ii to ) ou 1ha1 

he> took chc, chide'! 

Ye . 

Q. Olw . Did he al, o admic to ~ou that he 

rem cm b red the decails of 1bc punuil'? 

. Ye. , he <inid he remembered the detnil 

of the pun.uH. 

12 
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7 

1 

2 

3 

times after de t aining me , did -- or was my -- or do 

you know of me having my Mi randa rights read to me? 

A. I did not read you you r r i ghts . 

'. 
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k"ay .'· And can y·ou tell the jury what the 
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12 
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14 

15 
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20 

21 

··22 

• 23 

24 

25 

. the contents of that conversation was? 

A. Hr. Ha1er was apologetic for his actions, had 

inquired to the welfare of the female , Hs . Bannon , 

who he was in the collision with . He also went on 

to discuss how he couldn't believe that he was being 

let out of CCRJ, the jail , because he still had an 

active DOC warrant and that made him extremely 

Q. 

A, 

a. 

A. 

' 

nervous . He was trying to figure out how to how 

he was going to get out of town and get back to 

Bellingham, and that's when he was walking by Hega 

Auto Sound {sic} and saw the -- the car with the 

doors open and the keys 1n the igni tion . 

Okay. And so did he adm i t to you that he took the 

vehicle? 

Yes . 

Okay. Did he also admit to you that he remembered 

the details of the pursuit? 

Yes, he said he rem~mbered the deta il s of the 

{Redirect Exam: BRAD MORTON (Recalled)} 
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pursuit. 
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